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ABSTRACT
Keywords: The purpose this paper is to determine the legal aspects of special
Legal economic zones in the development of the national economy for the
Framework; welfare of the people, increasing competitiveness for the national interest.
mggﬁgsgﬁnt; In addition, this study uses a normative juridical method with a
special comparative approach and a descriptive qualitative approach. The results

of this study indicate that economic management based on Free Trade
Zones and Free Ports is not more profitable than the management of
Special Economic Zones, because of that there are many views that
various free trade legal products are too beneficial for foreign parties and
detrimental to domestic interests.

Economic Zones

1. INTRODUCTION

Welfare and social justice are the objectives of the mandate of the Indonesian
constitution.! Social welfare and the national economy are realized through state power
in state assets as embodied in Article 33 of the state constitution of the Republic of
Indonesia, whose realization is based on economic democracy for the greatest
prosperity of the people.? The substance of economic law is a form of acculturation —
the interplay of various multidisciplinary phenomena.®

Nyhart in Sulistiyono argues that economic development requires legal
certainty, legal certainty is influenced by legal concepts, namely, as follows:*

1 Kuntana Magnar, Inna Junaenah, and Giri Ahmad Taufik, “Tafsir MK Atas Pasal 33 UUD 1945 :
(Studi Atas Putusan MK Mengenai Judicial Review UU No.7/2014, UU No.22/2001, dan UU
N0.20/2002),” Jurnal Konstitusi 7, no. 7 (2004): 1-180.

2 “Undang-Undang Dasar Negara Republik Indonesia 1945,” Pub. L. No. Lembaran Negara
Republik Indonesia, No. 75, 1959 (1945).

3 Steven G. Medema Nicholas Mercuro, Economics and the Law: From Posner to Post-
Modernism, Princeton University Press (Princeton New Jersey: Princeton University Press, 1999). P. 1

4 Krismiaji, “Peranan Hukum Dalam Pembangunan Ekonomi Di Indonesia,” Wahana 14, no. 2
(2011): 91-100.
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a. Predictability — being able to predict the enactment of the law - providing a definite
picture - in the future regarding the situation or relationships that are carried out in
the present.

b. Procedural ability, the material law can realize itself properly (effectively);

c. Codification of objectives, legislation made in accordance with the codification of
objectives in the economic sector and in accordance with the purposes desired by the
state (regulator);

d. Balancing factor, a legal system must be able to become a balancing force of various
interests in society, the existence of a rule of law that the conflict of values in society
is mediated by law, all must obey and be aware of the existence of the law in order to
support the state in economic development;

e. Accommodating. The law must adapt to existing changes, so that in the event of an
imbalance due to environmental changes, legal reform is required, so that the legal
system provides certainty through clear and definitive formulations, opening
opportunities for the restoration of justice through orderly procedures.

f. The definition and clarity of status, legal function also provides firmness regarding
the status of legal subjects and objects in society.

The concept of a welfare state is to place the state to achieve prosperity and
social justice for all people.> Countries that adhere to the concept of a welfare state
have 4 (four) functions, namely: the state as a servant, the state as a regulator, the state
as an entrepreneur, and the state as a referee.

According to Lane, Jan-Erik & Svante Ersson, Francis Fukuyama in Ningrum
Natasya Sirait the economic system includes:®
a. Organizing economic decisions (centralized or decentralized in nature);

b. Provision of information and coordination for the community (free market or
regulated in planning);

c. Ownership of the factors of production (private, cooperative or collective),

d. Stimulus system (moral or material).

Mochtar Kusumaatmadja and Arief B. Sidharta in Budiman Ginting stated that
the main purpose of law is legal certainty which is in addition to benefit and justice for
all citizens with all its plural features in their interactions. Legal certainty is inseparable
from the function of law, the achievement of order in human life in society. This
regularity causes people to live with certainty, meaning that people can carry out the
activities needed in social life. Legal certainty is a guarantee and certainty of doing
business activities. Moreover, legal certainty is the consistency of regulations and law

5 Soeharsono Sagir, “Sistem Ekonomi Kerakyatan: Pro Poor, Pro Job, Pro Growth Ekonomi
Ampera, Ekonomi Kosntitusi 1945” (Bandung: Unpad, 2011).

® Ningrum Natasya Sirait, “Indonesia Dalam Menghadapi Persaingan Internasional,” Usu (Medan:
usu.ac.id, 2006).
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enforcement in Indonesia, harmonization and consistency in all regulations and
intertwined with other regulations.’

Neoliberals fail to achieve growth in developing countries through the concepts
of poverty reduction, good governance and rights-based development. One of the most
striking phenomena in the field of development is the revival of interest in legal
institutions and a return to development programs with the rule of law concept.®

Pancasila and the people's economy as an economic system that is in accordance
with Indonesia, where the economic system can provide equal business opportunities
for every business actor. The culture of competition is one of the factors that influenced
the occurrence of the economic crisis in 1998, the culture of the Indonesian people in
competition so far is not clear and there are no regulations governing the competition.

Neoliberals fail to achieve growth in developing countries through the concepts
of 'poverty reduction’, 'good governance' and 'rights-based development'. One of the
most striking phenomena in the field of development is the revival of interest in legal
institutions and a return to development programs with the rule of law concept. Based
on the causes, legal reform can occur for sociological reasons - responding to changes
that occur in society, political, social, and economic changes, technological advances,
and changes in moral beliefs - the need for legal compliance.®

The emergence of economic offenses is a consequence of the increasing
involvement of the government in carrying out efforts in the field of people's welfare.
So that to overcome the conflict of interest between the parties involved, it is necessary
to have an order that oversees maintaining security and order in all areas of public life,
including security and order in the economic field. The legal instrument is economic
criminal law whose application must be applied secondarily, meaning that it is only
given a function after other legal means are proven incompetent or inadequate.

Special Economic Zones (SEZs) provide locations for MSMEs and
cooperatives. The existence of MSMEs is a mandate from economic democracy, in
order to encourage upstream and downstream linkages and synergies with large
companies, both as business actors and as supporters of other business actors. Special
Economic Zones (SEZs) is needed to increase investment through the preparation of
areas that have geoeconomics and geostrategic advantages which means to accelerate
the achievement of national economic development, because they can maximize
industrial activities, exports, imports, and other economic activities that have high

" Sukardi, “Peran Penegakan Hukum Dalam Pembangunan Ekonomi,” Jurnal Hukum &
Pembangunan 46, no. 4 (2016): 434-53, https://doi.org/10.21143/jhp.vol46.n04.48.

8 Julie Paquin, “Business Law Transplants and Economic Development: An Empirical Study of
Contract Enforcement in Dakar,Senegal” (McGill University, Montreal, 2010).

® Vida Allen Sarah Riches, Business Law, Ninth Edit (England: Pearson Longman, 1987).

10 Edi Setiadi, “Reformasi Hukum Pidana, Untuk Mengantisipasi Perkembangan Kejahtan Di
Bidan Ekonomi (Economic Crimes),” Jurnal Sosial Pembangunan 16, no. 3 (2000): 205-2014.
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economic value. SEZs can also accelerate regional development and become a
prototype for regional development for economic growth, including industry, tourism,
and trade to create jobs.

Based on Article 25 of Government Regulation Number 1 of 2020 it is stated
that after the SEZ is established, the SEZ is given a maximum of 3 years until the SEZ
is ready to operate and an annual development evaluation is carried out.!! Based on SEZ
distribution data throughout Indonesia as of February 2020, it can be seen in Figure 1:

1. Arun Lhokseumawe & 11. Gresik SEZ M iz singhesarisez "R aMandalkaSEZ SR 4IMBTKSEZ Ay 15 PalusEZ &5 16, Likupang SEZ B
North Aceh & ;““kﬂ_“mamrfceh ~ Gresik, East Java Malang, East Java Central Lambok, NT8 East Kutai, East Kalimantan  Palu, Central Sulawesi North Minahasa,
gmr:r"r;gl Regulation Ho 05/2017  (Government Regulation No.  (Government Regulation No.  (Government Regulation No.  (Government Regulation (Government Regulation North Sulawesi
Operating n December 2018 71/2021 - June 2021} /2019 - September 2019)  52/2014 - June 2014) Mo. BE/2014 - October 2014)  No. 31/2014-May 20141 Government Regulation No.
Primary ,fm,mes Primary Activities: Activities: Operating in October 2017 Operating in April 2019 Operating in September 84/2019 - December 2019)
- Energy Industry  MetalIndusry (Cooperand - To Primary Activities: Primary Activities Primary Activities Primary Activities
- Ichrz:}hcmicaLan: other chemical Energy Industry - Digital Technology Tourlsm Palm Ol Industry Base Metal Industry Tourism

ndustry - - Energy Industry Logistic
~ Pauen O Industr Electronic Industry - Energ .
~Logging Indstry - Chemical Industry Logistic A 2 al
- Logistic - Logistic Bitung, North Sulawesi

- . 2 {Government Regulation No. 32/3014 -

2. Sei Mangkei SEZ May 2014]
Simalungun, North Sumatera SLoC Malacca Operating in April 2019

Primary Activities:

Caconut Pracessing Industry
- Fishery Indlustry
- Logistic

18. Morotai SEZ ®

{Gowernment Regulation No. 29/2012 -
February 2012)
Operating in January 2015

Primary Activities

Palm oil Industry
Rubl

Logitic Marotai Islands, North Maluku
(Government Regulaticn No. 50/2014 -
. June 2014}

w Operating in April 2019

Batam, Riau Islands. Primary Activities:
(Government Regulation No. 67/2021 - - Fishery Industry
June 2021) Jrism

Primary Activities ogistic

- MRO Industry (Maintenance, Repair,

Overhaull 19. Sorong SEZ &k

. Sorong, West Papua
4. Nongsa SEZ ] (Government Regulation No, 31/2016

Rugust 2016)

Batam, Kepulauan Riau Operating in October 2019

IGovernment Regulation No. £8/2021 -

June 2021} Primary Activities:

Primary Activities ALK - Nickel Smelter Industry
 T-dieital - Palm Oil Industry
8l ALKI-II - Forestery (Sagol Industry
- Tourism Logitic
5. GalangBatang SEZ & b Tojung Api-ApiSEZ Sl 7.TanungKelayang$Ez R BTanjunglesungSEZ  °R 9. LidesEZ P okendasez Sk
Bintan, Riau Islands Banyuasin, South Sumatera Belitung, Bangka Belitung Pandeglang, Banten Bogor, West Java Kendal, Central Java
(Government Regulation N, 42/2017 {Government Regulation No. [Government Regulation No. 06/2016 {Government Regulation No, {Government Regulation No, (Government Regulation
October 2017 512014 - June 2014] March 20181 26/2012 - February 20121 £9/2021 - June 2021} No. 85/2019 - December 2015)
Operating in December 2018 Primary Activities: Operating in March 2019 Operating in February 2015 Brimary Activities: Operating in May 2021
Primary Activities: - Palm Oil Industry Primary Activities. Primary Activities: - Tourism Primary Activities:
Bauxite Industry - Rubber Industry Tourism Tourism - Creative Industry - Textiles and Clothing Industry
Logistic - Petrachemical Industry Fury d Tey Industry
[

- Logistic Faor e I
Automative Industry
Electronic Industry
Logistic

Figure 1. Map of Distribution of Special Economic Zones as of February 20, 2020
Source: gatrik.esdm.go.id

SEZ is an area with certain boundaries within the jurisdiction of the Unitary
State of the Republic of Indonesia which is determined to carry out functions with
certain economic benefits. The main objective of SEZ development is to create
economic growth, equitable development, and increase the nation's competitiveness.
SEZs are developed through the preparation of areas that have geoeconomics and
geostrategic advantages and functions to accommodate industrial activities, exports,
imports, and other economic activities that have high economic value and international
competitiveness. The presence of SEZs is expected to be able to build economic
capacity and competitiveness at the national level through the added value of industry

11 Sekdenas, “Perkembangan Kawasan Ekonomi Khusus Konsep Dasar & Pembagian Peran
Dalam Pengembangan Kek,” 2020.
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and tourism as well as other economic value chains. Until 2021 there will be 8,686 new
workers absorbed in 19 SEZs in Indonesia with the following details*?: Arun
Lhokseumawe SEZ; Sei Mangkei SEZ; BAT (Batam Aero Technic) SEZ; Nongsa SEZ;
Galang Batang SEZ; Tanjung Api-Api SEZ; Tanjung Kelayang SEZ; Tanjung Lesung
SEZ; Lido SEZ; Kendal SEZ; Gresik SEZ; Singasari SEZ; Mandalika SEZ; Maloy
Batuta Trans Kalimantan (MBTK) SEZ; Palu SEZ; Likupang SEZ; Bitung SEZ,
Morotai SEZ; Sorong SEZ. Through this article, the author examines the legal aspects
in the management of special economic zones

2. RESEARCH METHODS

The research method used is a normative juridical and comparative juridical
method which is qualitative.!®> The approach used in this study is a comparative
approach,* which is to compare the regulation on special economic zones (SEZ) and on
Free Trade Zone and Free Port in Indonesia. The comparative law approach is carried
out in order to obtain attitudes and policies that have developed in Indonesia. In
conducting a comparison of the legal system, we review from three aspects, namely the
legal substance (substance), structure (structure) and legal culture (culture).®® The use of
normative juridical and comparative juridical methods is then analyzed qualitatively,
namely analyzing the data as a whole and is a holistic unit,'® using various legal norms
found in the legislation.}” This holistic nature is one of the characteristics of the
quantitative approach method.*®

3. RESULT AND DISCUSSION
3.1.  Free Trade Zone and Free Port

Free Trade Zones (FTZ) and Free Ports — KPBPB- based on Article 1 point 1 of
Law Number 17 of 2006 concerning Amendments to Law Number 10 of 1995
concerning Customs states that Free Trade Areas are areas within the jurisdiction of the
Indonesian state including economic area. an exclusive area that is separate from the

2 |wan Supriyatna and Mohammad Fadil Djailani, “Dari 13 KEK Terbangun, Tenaga Kerja
Terserap Baru 8.686 Orang,” suara.com, October 2019..

13 Sri Mamudji Soerjono Soekanto, Penelitian Hukum Normatif: Suatu Tinjauan Singkat (Jakarta:
CV Rajawali, 1985). Hal 14

4 W.E.Butler and V.N. Kudriatsev (ed), Comparative Law and Legal System, Historical an d
Socio-Legal Perspevtives, (New York : Oceana Publications, Inc.,1985),p.69. see also. Konrad Zweigert;
Hein Koétz, Introduction to Comparative Law, 2nd Ed. Re (Oxford: Oxford: Clarendon Press, 1987).
hal.2.

15 Lawrence M. Friedman, American Law (New York: W.W. Norton & Company, 1984).

16 Matthem B. Milles and Michael Huberman, Qualitative Data Analysis, 2nd Ed (California: Sage
Publications Inc, 1994). P 137

17yvonna S.Lincoln, Norman K.Denzin, The Sage Handbook of Qualitative Research (California:
Sage Publications, 1994). P. 212

18 Kenneth D. Bailey, Methods of Social Research, 3rd ed (New York: The Pree Press, 1987). P.
62
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customs area, where the customs area is an area with certain boundaries at seaports,
airports, or other places determined for the traffic of goods which are fully under the
supervision of the Directorate General of Customs and Excise, so that the entry and exit
of goods to and from KPBPB is free from the imposition of import duty, value added
tax, sales tax on luxury goods, and excise. Government Regulation (PP) of the Republic
of Indonesia Number 41 of 2021 concerning the Implementation of Free Trade Areas
and Free Ports as a rule for implementing customs law by taking into account the
provisions of Article 115A paragraph (2) of Law Number 17 of 2006 concerning
Amendments to Law Number 10 of 1995 concerning Customs, Article 16B paragraph
(1) of Law Number 42 of 2009 concerning the Third Amendment to Law Number 8 of
1983 concerning Value Added Tax on Goods and Services and Sales Tax on Luxury
Goods, and the provisions of Article 152 and Article 185 letter b Law Number 11 of
2020 concerning Job Creation.

Batam is one of the Free Trade Areas, Batam's existence as an FTZ is due to its
location at the cross-border gate of the strategic economic golden triangle of ASEAN
countries - between Indonesia, Singapore, and Vietnam. Through Law Number 44 of
2007, the Riau Islands region (Bintan, Batam and Karimun) became a free trade area
and free port. The effort to make Batam a free trade area and a Batam free port (Free
Trade Zone) is a new legitimacy effort for Batam Island to continue the function of
Batam Island as an industrial area with international standards. Entering the era of
globalization, people will be more accustomed to the presence of the free market. This
is not surprising because indeed one of the characteristics of globalization is the fading
of state boundaries economically.*® However, the existence of the FTZ has created an
income gap for local people, because PMA is more concerned with a small number of
managers in the company, most of whom are foreign nationals, the large number of
unemployed local residents due to limited skills possessed by the Batam people make it
difficult for them to find work. The development of MSMEs in the FTZ area has
weakened due to lack of capital and limited mastery of their superior knowledge and
technology, an extensive and well-organized network of foreign relations, expertise and
aggressiveness in the field of advertising and mastery of various complementary
services.

3.2.  Legal Basis for Special Economic Zones

Investment in Special Economic Zones (SEZ) as regulated in Article 31 of Law
number 25 of 2007 where the development of special economic zones must be carried
out with investment activities in general, this can be seen from the objectives of SEZ

¥Mahadiansar Alfiandri, “Dampak Perencanaan Perubahan Free Trade Zone Menjadi Kawasan
Ekonomi Khusus Di Kota Batam,” KEMUDI : Jurnal Ilmu Pemerintahan 4, no. 2 (2020): 292-307,
https://doi.org/10.31629/kemudi.v4i2.1945.
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development, namely: increasing investment in special areas, accelerating investment in
special economic zones. centers of equity and economic growth, earning foreign
exchange because of increased exports, increasing the competitive advantage of export
products, and encouraging the improvement of the quality of human resources through
technology transfer. According to the economic development model of a region, the
SEZ/SEZ is divided into a) FTZ, b) Bonded Zone, ¢) Export Processing Zone and d)
Integrated Industrial Estate. The SEZ Law states that a SEZ can be formed consisting of
one or a combination of: a) Export Processing Areas; b) Bonded Storage; ¢) Industrial
Estate; d) Technology Development Area; e) Financial Services Area; f) Other
Economic Zones.

Special Economic Zones are further regulated through Law Number 39 of 2009.
The consequences faced in developing SEZs are legal and institutional reforms, because
legal certainty, strengthening of legal institutions and law enforcement officers, political
stability and economic opportunities are the main requirements for growth and
development. economic equity through a multiplier effect, where an increase in the
economic center of special regions will have an impact on national economic growth.
Laws that are considered pro-foreign include Law No. 30 of 2007 on Energy and Law
No. 25 of 2007 on Investment. On the other hand, the government is also considered to
have allowed foreign domination in three strategic areas, namely energy, banking, and
telecommunications, to exceed 50 percent. It seems that foreign domination of
economic sectors in Indonesia is expanding and spreading. Foreign domination can
cover various sectors, namely finance, energy, mineral resources, telecommunications,
and plantations.

The drafting of the Capital Market Law has sparked controversy and reactions
from many parties, both from the House of Representatives (DPR) and the public,
because the law is liberal and pro-foreign capital, bringing the consequences of testing
the law through a judicial review mechanism, the Constitutional Court (MK). The
Constitutional Court) canceled one of the articles of land tenure rights because it was
considered a violation of the 1945 Constitution.

Foreign domination in the national economy needs to be trimmed so that natural
wealth can be enjoyed by the people. Foreign corporations have controlled eighty
percent of the mining sector and left environmental damage in some places. The
government must demand renegotiation of all cooperation contracts with foreign
corporations that cultivate Indonesia's natural wealth. The continuous exploitation of
natural resources by foreign corporations is detrimental to Indonesia, because Indonesia
only gets taxes and royalties.?

20 Abdullah Aman Damai Maria S.W. Sumardjono, Nurhasan Ismail, Ernan Rustiadi,
Pengaturan Sumber Daya Alam Di Indonesia : Kajian Kritis Undang-Undang Terkait Penataan Ruang
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3.3.  Strategic Measures in Optimizing Tax Revenue
The juridical basis of the rules for implementing Special Economic Zones,
namely that in order to implement the provisions of Article 150 and Article 185 letter b
of Law Number 11 Year 2020 concerning Job Creation, it is necessary to stipulate a
Government Regulation concerning the Implementation of Special Economic Zones; 1.
Article 5 paragraph (2) of the 1945 Constitution of the Republic of Indonesia; Law
Number 39 of 2009 concerning Special Economic Zones (State Gazette of the Republic
of Indonesia of 2009 Number 147, Supplement to the State Gazette of the Republic of
Indonesia Number 5066); Law Number 11 of 2020 concerning Copyright Number 245,
Supplement to the State Gazette of the Republic of Indonesia (State Gazette of the
Republic of Indonesia of 2020 Indonesia Number 6573). In Article 1 Paragraph 1 it is
stated that Special Economic Zones, hereinafter referred to as KEK, are areas with
certain boundaries within the jurisdiction of the Unitary State of the Republic of
Indonesia which are determined to carry out economic functions and obtain certain
facilities whose implementation is regulated through the KEK Administrator who has
the task of administering business permits, other permits, services, and supervision in
SEZs. Article 2 Paragraph (1) states that the implementation of SEZ includes:
Location, criteria, and business activities.
Proposal for the establishment of SEZ.
Determination of SEZ.
Development and operation of SEZs.
SEZ institutional.
SEZ management; and
The facilities provided in the administration of special economic zones are customs
facilities, circulation of goods and services, ease of licensing, ease of doing business
due to the completeness of supporting facilities and infrastructure as well as the
availability of land and spatial planning and other facilities.
Location, Criteria and Business Activities of SEZs are as follows:

a. New areas.
b. Expansion of existing SEZs; or
c. All or part of the locations of the Free Trade Zone and Free Port (KPBPB), including

KPBPB Batam, KPBPB Bintan, and KPBPB Karimun which were formed based on

the law governing KPBPB before or after the stipulated period ended must meet the

following criteria:

1) in accordance with the regional spatial plan and does not have the potential to
disturb the protected area.

@ o a0 o

Dan Sumber Daya Alam, Fakultas Hukum Universitas Gajah Mada (Yogyakarta: Gajah Mada Press,
2011). P. 42
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2) have clear boundaries; and
3) amount of land proposed to become SEZ has been controlled not more than
50 % (fifty percent) of the planned.

In accordance with the regional spatial layout plan as referred to in Article 5
letter a, it is a cultivation area with a designation based on a regional regulation
concerning regency/municipal spatial planning plans. The business activities in SEZ are
regulated in Article 9 Paragraph (1), where is business activities in SEZ consist of:
Production and processing;

Logistics and distribution;

Research, digital economy, and technology development;
Tourist

Energy development;

Education;

Health;

Sport;

. Fnancial services;

J. Creative industry;

k. SEZ development and management;

I. Provision of SEZ infrastructure; and/or
m. Another economy.

Whereas in Paragraph (2) it is stated that other economic activities as referred to
in paragraph (1) letter m shall be determined by the National Council. Paragraph (3) In
determining other economic activities as referred to in paragraph (2), the National
Council may ask for consideration from the minister or the head of the relevant
institution. Paragraph (4) the implementation of business activities as referred to in
paragraph (1) is regulated in accordance with the SEZ zoning plan. Paragraph (5) In the
SEZ, locations are provided for micro, small, medium-sized enterprises, and
cooperatives, both as business actors and as supporters of the activities of companies
within the SEZ. Paragraph (6) In SEZ, supporting facilities and housing for workers can
be built which are separated from the location of business activities. This government
regulation also regulates the submission of special economic zones proposed by the
regional government.

Tulus Tambunan and Coenrad Muller Scheepers in Victoria Natali Makalew,
Vecky A.J. Masinambouw, Een N. Walewangko said that the existence of SEZs will
have a multiplier effect - accelerating and increasing labor absorption, local, regional,
national and international investment flows to the regions - which in turn will improve
the welfare of society in general. however, the existence of SEZs requires the
availability of facilities and infrastructure as well as skilled workers - for that to be the
task of the Ministry of Manpower - which is included in one of the priorities of the

SKQe "o o o0 o
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national program to realize Harmonious Industrial Relations and Competent Industrial
Humans in accordance with industrial needs. For this reason, the cooperation of various
parties is needed, including the provision of skilled personnel and professional
management institutions that can support the establishment of SEZs in an area,
including the development of Field Work Practices. Balai Besar (BLK),
Development/Improvement of Special High Schools (SMK) and Capacity Building for
KEK Administrators.?

3.4. The Role of Law in Special Economic Zones

An integrated legal system is needed to support investment needs and economic
nationalism in Indonesia in the application of special economic zones. Lawrence M.
Friedman states that the legal system will always be bound by the structure, substance
and legal culture. These three elements will greatly support stability as well as
economic development and investor comfort.

Thoughts on economic development are found in the work of Adam Smith in
The Wealth of Nation and the work of Abbe de Condillac in Government and
Commerce. According to Baghwaty, Adam Smith's work has inspired a number of
trade theorists, including the models developed by David Ricardo. Adam Smith's
thinking describes how one factor of production works in the production process of two
goods assuming a constant level of labor productivity from two countries that have
relative productivity levels, and the two countries involved in trade are assumed to
benefit from the trade. The sustainability of trade is determined by profits, where the
law of the free market applies, namely the price (the balance between supply and
demand) determines the allocation of resources.

The market mechanism has a weakness - when a market failure (distortion)
occurs, free trade is not the best policy - on the contrary, the policy can be harmful
rather than beneficial, such as a monopoly and protection through the imposition of
import tariffs. Developing countries often impose large import tariffs within the
framework of infant industry policies, namely by protecting their emerging industries as
part of a substitution import strategy (i.e., a strategy to produce imported goods for
domestic needs then develop them for export needs). The goal is to create a
monopolistic domestic industrial power, so that the economies of scale of the industry
can be achieved more quickly and are able to compete with industries from developed
countries. As a result, the allocation of production sources cannot run according to the
law of the market (the invisible hand) but is determined by government policy. Trade
between countries occurs when each country develops different products so that it
creates demand and supply between countries on the basis of differences in the goods

21 Victoria Natali Makalew, Vecky A . J. Masinambouw, “Analisa Kontribusi Kawasan Ekonomi
Khusus (KEK) Terhadap Struktur Perekonomian Sulawesi Utara.”
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they produce. Trade between countries does not only occur because of product
differences (comparative advantage), but also develops when there is a difference in
product efficiency (competitive advantage). Differences in products and differences in
efficiency are the drivers of trade between countries. The development process brings
consequences for the process of change and legal reform.?

Development is basically a change towards a better life.? Furthermore,
according to Max Weber, the role of law in development is a coercive order that has
potential support from state power.2* The development of a formal rational legal system
as a reflection and prerequisite for the growth of modern capitalism, furthermore, the
role of law in change according to Roscoe Pound is as a tool to make social change
(social engineering). Meanwhile, J. Bentham argues that to carry out the function of
social engineering, the law can be used to make changes in society. The phenomenon of
mutually influencing the relationship between the legal system and the economic system
of a country is described in Talcot Parsons and further development by Harry C.
Bredemeir which states the concept of input-output.?

Laws obtain inputs and produce results for other sub-systems. Each sub-system
has its own function: First, the economic sub-system has an adaptation function, which
is a function of how the community can utilize the resources around it optimally. The
focus of economic problems is to formulate rational behavior in dealing with needs,
while law formulates various rational policies in overcoming the situation.?® Second, the
political sub-system functions as the achievement of goals (goal pursuance), namely
that every member of the community always has a need-to-know which direction the
community's goals are to be moved. With politics, society is brought together as a
totality to determine a common goal; third, the social sub-system functions as
integration and fourth, the cultural sub-system functions to maintain patterns (pattern
maintenance).?’

In other words, law is basically a crystallization or formalization of economic
will and political will that interact and compete. On the other hand, according to Adam
Smith, economics and politics basically have different goals, namely on the one hand
creating a source of income for the community so that self-sufficiency is achieved and

22 Erman Rajagukguk, Peran Hukum Dalam Pembangunan Ekonomi, Jilid 2 (Jakarta, 2000). P. 10

23 Arief Budiman, Teori Pembangunan Dunia Ketiga, Cet. 4 (Gramedia Pustaka Utama, 2000). P.1

24 Soerjono Soekanto, Beberapa Permasalahan Hukum Dalam Kerangka Pembangunan Di
Indonesia (Jakarta: Ul Press, 1983). P. 155

% Rosemary Hunter, Thingking About Law : Perspective on The History (Australia: Allen &
Unwin St.Leonard, 1975).P. 35

2Vilhem Aubert, Sociology of Law (Harmondsworth: Penguin, 1969). P. 40

2" Mahfud MD, Politik Hukum Di Indonesia (Malang: LP3ES, 1998). P. 7
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on the other hand providing various facilities for the government so that it can carry out
its duties and functions.?®

Burg's in J.D Ny Hart said that the functioning of the law in economic growth is
determined through 3 elements, namely stability, predictability, and justice the three
elements are interrelated in maintaining balance in achieving a goal, both individuals,
groups and the general public.?® The explanation regarding these three elements is as
follows.* First, Stability, through the authority of the procedure as well as its substance,
the state becomes the main actor in maintaining harmony between various interests,
individual, group and public interests. Through laws and other policies, it is hoped that a
balance between supply and demand will be achieved, a balance between overall
national production and the needs of society. Second, predictability, that is for the law
to be effective, it must be predictable and provide legal guarantees and certainty in
providing future development projections. With predictions, humans or society have
guidelines for actions that will be carried out in relation to other humans and have
certainty how other parties will act.3

In addition, the law must have procedural capabilities in dispute resolution.
These procedures are related to the circumstances when a dispute occurs and the
mechanism or procedure for resolving disputes in courts or other dispute resolution
forums such as arbitration or conciliation. Theoretically, dispute resolution procedures
must be structured effectively and efficiently. Third, fairness (fairness) Law is a means
to facilitate the process of resolving disputes that occur with the aim of creating justice
for the community and preventing unfair and discriminatory practices. The law must be
able to accommodate a clear balance, definition, and status for the interests of
individuals or groups in society.

Special economic zones are regulated by Law Number 39 of 2009 concerning
Special Economic Zones, which means that the sociological basis is to accelerate
strategic economic development in certain areas to maintain a balance between the
progress of an area within the national economic unit and maintain balance not to
disturb the environment and protected forests. For this reason, the government issued an
implementing regulation from the SEZ regulation, which as stated in Article 3 that in
the SEZ can be built supporting facilities and housing for workers and in each SEZ
provided locations for MSMEs, and cooperatives, both as a Business Actor or as a

28 Adam Smith, An Inquiry Into the Nature and Causes of the Wealth of Nations, ed. R. H.
caampbell and A.S. Skinner, Volume | (Indianapolis: libertyClasic, 1979). P.397

2 Leonard J. Theberge, Law and Economic Development, ed. Vol. 9 (Denver: Journal of
International Law and Policy 231, 1980). P. 232

30 J.D Nyhart, The Role of Law and Economic Development, Paper Knowledge . Toward a Media
History of Documents (Massachusetts: Massachusetts Institite of Technology, 2014). See Erman
Rajagukguk, Peran Hukum Dalam Pembangunan Ekonomi (Jakarta: Pascasarjan FH Ul, 2000). P. 60-76

31 David M. Trubek, “Toward a Social Theory of Law: An Essay on the Study of Law and
Development,” Yale Law Journal 82, no. 1 November (1972): 1-50.P. 13
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supporter of company activities that are within the SEZ and are located in a position

close to international trade routes or close to international shipping lanes in Indonesia or

located in areas of superior resource potential and have clear boundaries.

In the implementing regulations of SEZ, namely Government Regulation
number 2 of 2011 concerning the Implementation of Special Economic Zones in Article
3, it is stated that special economic zones that carry out economic functions within areas
with certain boundaries within the jurisdiction of the Unitary State of the Republic of
Indonesia in certain zone groups include the following:

a. Export processing zone - where the production is intended for export;

b. Logistics activity zone - storage, assembly, sorting, packing, distribution, repair and
reconditioning of machinery activities from within the country and from abroad.

c. Industrial zone - which processes raw materials, raw materials, semi-finished goods,
and/or finished goods, as well as agroindustry with a higher value for their use,
including industrial design and engineering activities whose production is for export
and/or for domestic use;

d. Technology development zone for research and technology activities, design and
engineering, applied technology, software development, and services in the field of
information technology;

e. Tourism Zone, tourism business activities to support the implementation of
entertainment and recreation, meetings, exhibitions, and related activities.

f. Energy Zone research and development activities in the energy sector and the
production of alternative energy, renewable energy, and primary energy.

g. Other Economic Zones — determined through the National Council

In addition, the government issued Government Regulation Number 96 of 2015
which was updated with Government Regulation Number 12 of 2020 concerning Ease
of SEZ Facilities with the aim of increasing investment and accelerating business
implementation in Special Economic Zones that can support national economic
development and economic development in certain areas to increase employment.
Business actors in SEZs include Business Entities and/or Business Actors who carry out
activities in the business sector in SEZs, according to Government Regulation Number
12 of 2020 concerning Ease of SEZ Facilities where facilities and facilities are in the
form of: a. taxation, customs, and excise; b. goods traffic; c. employment; d.
immigration; e. land and spatial planning; f. business license; and/or g. other facilities
and amenities.®2

In Indonesia, the role of law in carrying out economic development can be seen
since 1969, when the initial planned development was carried out in stages and each

32 «presiden Jokowi Teken PP Tentang Fasilitas Dan Kemudahan Di Kawasan Ekonomi
Khusus,” kontan.co.id, 2020.
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stage took 5 years. The First 25 Years of Long-Term Development (PJPI 1969-1994)
carried out in five years (Pelita). Each Pelita is compiled in the GBHN and stipulated by
an MPR Decree. In that regard, the relationship between the legal system and the
economic system of a country is mutually influencing.

4. CONCLUSION

The existence of Free Trade Zones and Free Ports is not more profitable and that
creates problems in management so that it has an impact on reducing state revenues and
also increasing income inequality and the low development of MSMEs compared to the
existence of special economic zones launched by the government based on Law
Number 25 of 2007 concerning Investment promulgated on April 26, 2007 and in one of
the chapters that regulated in Chapter X1V, namely concerning Special Economic Zones
(SEZ) as regulated in Article 31. Development of special economic zones must be
carried out with investment activities in general, this can be seen from the objectives of
SEZ development, namely: increasing investment, employment, obtaining foreign
exchange because of increasing exports, increasing the competitive advantage of export
products, increasing the use of local resources, services and capital to increase exports
and encouraging the improvement of the quality of human resources through technology
transfer. Special Economic Zones require the availability of facilities and infrastructure
as well as skilled workers, for this reason, it is the task of the Ministry of Manpower
which is included in one of the priorities of the national program to create harmonious
Industrial Relations and Competent Industrial Human Resources (HR) - to prepare
skilled workers in accordance with the needs of the industry, With the regulations
related to this SEZ, the role of the government as a mediator or regulator of economic
acceleration and facilitating the absorption of labor and its welfare, so that the existence
of the SEZ can be felt by the community, especially in regional areas.
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